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Water cooler Conversationsin an Election Year

By Richard H. Block and M. Alexis Pennotti,
Pillsbury Winthrop LLP

Effective internal communications are rooted in a
company-wide commitment to an open and honest work
environment where dialogue among employees is not
only encouraged, but also expected. However, when
politics and other broad topics enter the workplace,
what is deemed acceptable communication? This
month, with the country on the verge of a national
presidential election, Richard Block and Alexis Pennotti
of law firm Pillsbury Winthrop LLP examine the growing
complexity of employment law and its impact on the
employer-employee relationship. As they tackle the
delicate balancing act of regulating employee election
chatter within the context of today's office culture, we
invite you to join in this timely discussion.

In the weeks leading up to what promises to be another
contentious presidential election, employerswill befaced
with situations where the latest political hot-button issues
become the focus of “watercooler” conversations. Political
conversations of this summer, such as “Fahrenheit 911,” the
Democratic and Republican National Conventions, the war
inlrag, and the Palestinian-lsraeli conflict, will only inten-
sify as the election approaches. Asaresult, employers
should aim to establish a comfortable work environment for
all employees, while remaining sensitive to the effects
overzealous political comments may have on their
workforce.

Do Employees Have a Right to Free Speech?

In most states, employees working in the private sector do
not have aright to free speech at work. This means that
most employees do not have the right to share their political
views at work. Therefore, employers can limit speech that
they find offensive, inappropriate or disruptive. Infact,
employersarewithintheir rightstoimplement policies

that prohibit political discussionintheworkplace. But
should they? No.

In most circumstances, employers should not regulate what
their employees talk about at work. The best way for em-
ployers to encourage a productive, harassment-free work-
place is to create an open environment where

workers feel comfortable. Employees will

be uneasy at work if they perceive their

workplace conversations are limited,

censured, monitored or that they

will bedisciplined for conversa-

tions that are not disruptive.

This means that employers

generally should not imple-

ment blanket policies that

prohibit political speech at

work.

Employers concerned that

company money and re-

sources are being used by

employees to support their

individual political opinions,

however, may want to con-

sider implementing apolicy that

addresses the use of the

company’sfacilities and equipment

for non-company related purposes.

This policy should explain that while the

company encourages employeesto participate

inpolitical activitiesontheir own, it prohibitsthat use

of the company’s money or resources for political activities
without the company’s prior approval. Thepolicy should also
state that no employee can commit the company to a politi-
cal position or give the impression that his or her political
activities are endorsed by the company.

Is There Potential Liability for Not Regulating
Some Poalitical Speech?

Employers must remain wary about recognizing and
monitoring political speech that could be considered
discriminatory or harassment. The following examples
highlight therisksthat employersface when political
expression collideswith workplace decisions.
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In South Carolina, amechanic sued
his employer in state court for wrong-
ful termination after he was fired for
refusing to remove stickers of the
Confederate flag from his toolbox.
Subsequently, the case was removed
to federal court. Earlier thisyear, the
Fourth Circuit Court of Appeals sent
the case back to the state court to
decide whether the employer violated
South Carolina’slaw prohibiting
discrimination based on anindividual’s
exercise of apolitical right guaranteed
to every citizen.

In another example, Hewlett-Packard
(HP) was sued for religious discrimi-
nation by an employee fired for
displaying biblical versesgeneraly
interpreted as condemning homosexu-
ality in hiswork cubicle. The em-
ployee claimed that he posted
excerpts from the bible in response to
HP s new diversity initiative. The
initiativeincluded displaying posters
consisting of various employeeswith
aword above their heads, such as
“Hispanic,” “Blonde,” “Old,” and
“Gay.” The employee was termi-
nated after stating he would continue
todisplay thebiblical versesuntil the
company removed the “Gay” posters.
The employee then brought suit
against the company alleging he had
been discriminated against based on
hisreligion. Thelitigation was
resolved recently when the Ninth
Circuit Court of Appeals affirmed the
lower court’s decision to grant
summary judgment in favor of HP
and dismissed the lawsuit.

Notably, since September 11, 2001,
the Equal Employment Opportunity
Commission (EEOC) has reported a
substantial increasein discrimination
claimsfiled by individualswho are or
are perceived to be Muslim, Arabic,
Middle Eastern, South Asian or Sikh.
Allegations of discriminatory harass-
ment and discharge are the most
common basis for these claims. In
reaction to one such claim, the EEOC
brought alawsuit against an art
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museum, alleging the museum had
fired a Pakistani-American Muslim
man on the basis of hisnational origin
and religion. The employee was
allegedly ostracized by his co-workers
in the wake of the September 11
terrorist attacks. In fact, the com-
plaint alleges the employee’s co-
workers falsely reported him to the
authorities as a suspected terrorist.
The employee filed a charge with the
EEOC after the museum terminated
him, allegedly for performance
reasons. The EEOC claims that the
museum’s reasons for terminating the
employee are merely an excuse for
discrimination.

SepsEmployersCan Take

In light of these cases, employers can
take proactive steps to reduce the risk
of being sued for discrimination, while
increasing workforce productivity.

Employers should ensure they have
theright policiesin place, and that
they consistently follow and apply
them. Necessary policiesinclude a
harassment policy that prohibits
offensive, inappropriate and discrimi-
natory conduct; avoicemail, email

and internet policy that prohibitsusing
the company’s equipment and re-
sources for solicitation purposes or an
employee'sindividual political agenda;
and an established and widely dis-
seminated complaint procedure that
encourages employees to report
complaints.

The single most effective way for
employersto reduce their risk of
being sued for discriminationin
connection with political speechisto
train their managers adequately.
Managers should be trained to
recognize political speech that crosses
theline from harmless election
chatter to potential harassment or
discrimination. Further, managers
should learnto intervenein situations
where it appears employees are
pressuring other employees. And,

they should become skilled at respond-
ing quickly and thoroughly to all
complaints of harassment.

In closing, employers ought to cultivate
acomfortable environment for their
employees. Employees should feel
free to be open and honest about their
opinions at work. If employers are
successful, employees will feel com-
fortable, yet not pressured, to speak up
about their political views. &=
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