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Free Speech When Limited, isL ost

Asworkers in the marketplace of ideas, we all take an
active part in encouraging broad discussion of world-
wide public issues. This month, Kathy Cripps, presi-
dent of the Council of Public Relations Firms, reminds
us that we must be vigilant protectors of the right to
express ourselves fully. The recent decision of the
California Qupreme Court in Kasky v. Nikeisa blow
to a company’s ability to participate in matters of
public interest and to defend itself against allegations
designed to damage cor porate reputation. e concur
that Nike should enjoy the same unfettered ability to
share its views with the public vigoroudy exercised by
itsdetractors. By doing so, public discussionisen-
riched. ==

California Supreme Court’s
Gagging of Nikein Debate on
Workers Must Be Reversed

By Kathy H. Cripps

NEW YORK CITY - Just supposethat your bitter and
vindictive next-door neighbor isquoted inalocal newspa-
per articlefalsdy charging you with mistreating theday
laborers helping you build anew garage. Heaccusesyou
of “exploitationand crudty,” even“davery.” Hedaims
you withheld wages and refused to allow lunch or
rest breaks.

You can't wait to set therecord straight. But before
you can, alocal court issues an order saying you
could besued if you dared to publicly respond to those
charges. Anoutrageous and inconceivable muzzling of
your First Amendment guarantee of free speech, right?

Yet incredibleasit may seem, that isessentially what the
California Supreme Court did to Nike, the Oregon-based
maker of athletic shoes, inarecent decisionthat has
chillingimplicationsfor corporations, consumersand

our Constitution.

California’s highest court, by a4-3 vote, ruled recently
that Nikesresponsesto criticswho chargeit with mis-
treating overseasworkers should beclassified as com-
mercial speech that does not deservefull First Amendment
protection. Despitethefact that theruling threatens our
freedom of speech, it has not received the attention and
condemnationit so clearly merits.

Theruling resulted froma 1998 lawsuit filed by a San
Francisco environmental activist who accused Nike of
unfair competition and fraud for stating that its overseas
workersnot only earned enoughtoliveon, but werepaid,
onaverage, twicethelocal minimumwage. Inruling that
theplaintiff can sueNikefor publicly defending itsdf
againgt itscritics, the California Supreme Court isseeking
to silencepublic debate on oneof thevital issues of
theday.

Intheclamor and heat of democratic debate, each side
usually bdievesthat they, and they alone, havetruthon
ther side. Aslong asall sidescan
maketheir case, thepublic
hasachanceto e 4

decidewhose 7,
argumentshave
themost o e

merit.
Freespeech
oftenisimpreciseand flawed, but unlessafreeexchange
of ideasis permitted truth haslittle chance of being uncov-
ered. AsVoltairefamoudy observed, “intheexchange of
views, might truthemerge.”
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TheCaliforniaSupremeCourt ruling,
however, adds anew and disturbing
twist. If it remainsin place, lawyers
will begin counsding businessesto
withdraw fromthepublicforum
rather thanrisk alawsuit over a
viewpoint expressed inan advertise-
ment or op-ed commentary. Andthe
public, dl of us, will suffer.

Nikehasindicated it will appeal the
decisionall theway tothe U.S.
SupremeCourt, which consistently
has come down on the side of
commercial freespeech by striking
down local and state bans on adver-
tising. Of course, businessesarencot
allowed to fraudulently promotether
goods and services. Andthey must,
quitereasonably, obey government
safety and labding requirements.

Writingfor theU.S. SupremeCourt's
majority inanother case, an April
30th decision removing aban that
prevented pharmaciesfrom advertis-
ing drugs mixed and created for a
patient's specific needs, Justice
SandraDay O'Connor put it bluntly:
“if theFirst Amendment means
anything, it meansthat regulating
speech must bealast — not first —
resort.”

My organization, the Council of
Public Rdations Firms, represents
Americaspublicrdationsindustry.
Wearetaking a strong stance against
the California Supreme Court deci-
sion asamatter of principle— and
yes, sdf-interest aswdl. Our 126-
member firmsare constantly advising
corporations, tradeassociations,
charitableorganizations, educational
ingtitutionsand publicinterest groups
onthebest waysto respond to their
critics. Their cardinal ruleisto make
your best case, but alwaystell the
truth. If thesefirmsand ther clients
can besued for smply seekingto
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broaden the scope of public debate,
thepublic will be short-changed by
hearing only oneside.

Wewholeheartedly agreewiththe
opinionof Ann Brick of the American
Civil LibertiesUnion'sNorthern
California Chapter, who arguesthe
CdliforniaSupreme Court'sdecision
“shuts businesses out of the public
debateonissuesthat directly affect
them. At bottom,” Brick added, “it’s
up to the people, not the government,
todecidewho'sright andwrongina
public debateonanissuelikethis.
That'sredlly what theFirst Amend-
mentisall about.”

Our freedomas a country dependsin
largepart on our freedom of expres-
sion, and limiting our right to express
our opinions and ideas erodes and
may destroy that precious freedom.
Thefour California Supreme Court
Justiceswho voted torestrict Nike's
right to defend itsdf inthe public
arena should ponder thewords of
Thomas Jefferson: “Itiserror alone
which needsthe support of govern-
ment. Truth can stand by itsdlf.”

“Differenceof opinion,” headded,
“leadsto enquiry, and enquiry to
truth.”

And perhaps, at thisturbulent timein
our history, another quotationis
apropos. during theearly, dark days
of World War 11, thelegendary
broadcast journalist Edward R.
Murrow noted: “We cannot defend
freedom abroad by desertingiit at
home.”

Kathy H. Cripps is president of the Council of Public
Relations Firms, the organization representing
America’s public relations industry. Readers may contact
Ms. Cripps by email at kcripps@prfirms.org or by
writing to her at Council of Public Relations Firms, 90
Park Avenue, 16th floor, New York, NY 10016.
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